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Abstract 
This paper explores the effects of international and European business law on the realization of the right to adequate food, which 
includes the right to freely and consciously choose a diet which is not only nutritious and healthy, but also respects consumers' 
civic expectations about social, cultural and ethical qualities of specific foods. It appears that current international and european 
trade law is hardly compatible with a right to know in order to make better choices, which undermines the realization of the right 
to adequate food.  
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1.  Introduction  
The right to food, as defined by international law, is the right for every single human being to have a secure and 
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permanent access to a nutritious and healthy diet « which respects the tradition of the people one belongs to» †. 
Therefore, the right to food is not only the right to food security - the right to be fed - but also the right to a 
culturally adequate diet. The implementation of the right to food thus implies access to a diet satisfying both in 
quantity and in quality, economically and physically accessible and which fulfills food consumers' expectations. 
For the consumer, the right to adequate food includes the right to make free, conscious and well-informed choices 
about one's diet, according to one's preferences and expectations. These concerns are multidimensional and relate to 
nutritional quality and health (food safety), but also to specific characteristics of different foods, such as 
environmental, ethical, social or cultural quality‡. This can be explained by a food's specificity, which combines 
inherent nutritional and health qualities with cultural and social values. Eating refers to the «physical act» of 
assimilation of a food item, of incorporation into the body, which guarantees the most fundamental right, the right to 
life, but can also endanger the consumer's health.  Besides, to feed oneself is also a «geographical act» which 
connects mankind and land. It is a «historical act» rooted in culture and civilisation. To eat, to feed oneself, can also 
be considered as a «political act» in support of a specific model of producing and commercialising food and 
agricultural products. The right to adequate food implies for states to gradually implement adequate public policies 
and regulations, as the special rapporteur on the right to food regularly asserts.  
In Europe, food security and the right to food have been one of the pillars of European integration since the 
Treaty of Rome, although treaties do not include the exact wording “right to food”. The Common Agricultural 
Policy (CAP) was a means for EU members states to provide their citizens with an effective right to food broader 
than the right to food security. Indeed, article 39 of the Treaty states that the CAP aims to « increase agricultural 
productivity, to guarantee fair living standards to rural populations, to stabilize markets and to provide reasonable 
food prices to customers ».  
The CAP's implementation allowed to secure Europeans physical and economic access to a sufficient and healthy 
diet (food safety and food security) by increasing agricultural production and supporting the creation of agribusiness 
sectors. What about the right to adequate food, though? European food consumers' expectations reach far beyond 
mere health and nutritional concerns. The intensification of agricultural production and the industrialisation of food 
production processes fueled a need for transparent information about environmental and social production of food. 
The globalization of exchanges and cultures additionally nurtured consumers' interest in products which are deeply 
rooted in specific territories and cultural identities. The realization of the unequal power dynamics, of the imbalance, 
between producers on the one hand, and agribusiness companies, processors and distribution chains on the other, as 
well as the unequal sharing out of value within the food chain, is largely responsible for the development of short 
food supply chains and direct sale schemes. In this manner, consumers show support to small peri-urban farms and 
to a model of agriculture which prioritises farmers' sufficient and fair income, “in particular by increasing the 
individual earnings of persons engaged in agriculture” in accordance with Article 39 of the TFEU. The use of 
biotechnologies within the food chain (genetically modified plants, cloned animals...) also set off ethical concerns 
pertaining to biodiversity as well as animal welfare and suffering. 
Do european and member states law respect food consumers' right to choose a diet which fulfills their cultural, 
social and ethical preferences? Access to a diet which is consistent with one's ethical and social concerns would 
imply that consumers have two distinct rights: the effective right to information on modes and conditions of 
production of food, and the effective right to choose, namely the right to find products which fulfill their 
expectations, on the market. In other ways, the right to choose one's diet would imply the existence of legal norms 
allowing and/or imposing information on ethical and social qualities of foods, as well as rules securing access to 
markets to products which possess these qualities. Even though it is a «special good» in consumers' eyes, food is a 
commodity, and its trade is ruled by commercial and trade law. It is therefore necessary to find out whether 
european trade law appropriately guarantees the right to know and to choose one's diet, thus reinforcing the right to 
adequate food.  
This paper aims to find out whether, and to which extent, commercial and trade law supports or limits and/or 
 
 
† As defined by the special rapporteur on the right to food, http://www.srfood.org/fr/droit-a-l-alimentation. 
‡ These concerns are also refered to as non-trade concerns, collective preferences or total quality concerns. 
272   Catherine Del Cont /  Agriculture and Agricultural Science Procedia  8 ( 2016 )  270 – 275 
fragilises the realization of the right to adequate food. There will be two parts to this reflection. We will first study 
the compatibility of information on ethical and social qualities with trade law and the principles of free trade and 
free movement of goods. 
However, information is not enough to guarantee the right to adequate food. The existence of a broad range of 
agricultures and a plurality of farmers is necessary to the real possibility of choice. Moreover, upholding and 
supporting a peasant-led, small-scale agriculture as well as a fair income for farmers are civic expectations on 
consumers' part. Last but not least, to ensure a fair standard of living for the agricultural community is one the 
objectives of article 39 TFEU, and we must keep in mind that this provision is the european wording for the right to 
adequate food. We will then analyze, in a second part, the rules which direct trade relations within the food chain: 
can farmers under the market and commercial regulations (CMO regulation and competition rules) strengthen their 
bargaining power in their relations with a highly concentrated downstream (industrials and distribution) and have a 
fair access to market ? 
2. Right to know and trade law. 
In european law, the only mandatory mentions are those which relate to the health policy (EU reg. 1169/2011 on 
the provision of food information to consumers). In the European law, here is no mandatory information about 
social and ethical qualities of foodstuffs. Mandatory labelling for these qualities is hardly compatible with the rules 
of european and international trade law. A member state is not allowed to impose mandatory labelling on the social 
and ethical qualities of a food item: such a measure would be considered as a non justified restriction on trade, a 
quantitative restriction on imports and all measures having equivalent effect, in the sense of Dassonville case law§.  
The only restrictions allowed by jurisprudence are those based on public morality reasons, public order or health 
protection. Ethical, social and cultural concerns are not included in this category. An obligation of information 
rooted in such concerns, if adopted at the European level, could be challenged by a member state less concerned by 
social and ethical issues on the grounds of article 263 §4 of TFUE. 
Above all, such an obligation is hardly compatible with the WTO's free trade rules. To this day, the WTO has 
always been hostile to taking into consideration processes of production or ethical and social concerns in its 
decisional practice. Indeed, in international trade law, mandatory labelling regarding social and ethical issues is 
regarded as a restriction, a barrier, to trade. Goods cannot be subjected to different treatments according to the 
modes and conditions of their production: such a measure would be regarded as discriminatory or unjustified in 
relation with articles I and III of the GATT relative to non-discrimination and with SPS(sanitary and phytosanitary 
agreement) and TBT( technical barriers to trade agreement) agreements. States cannot impose mandatory labelling 
(or any other restrictions on trade) unless they explicitly demonstrate the existence of a proved risk for human of 
animal health (art.2.2 SPS). The SPS agreement only allows restrictions based on scientifically proven health 
concerns, not in ethical or social concerns. The TBT agreement allows the installation of technical regulations 
relative to specific modes of production, like mandatory labelling to reach legitimate objectives like national 
security requirements, protection of human health or safety, animal or plant life or health, or the environment 
(art.2.2) ; ethical, social and cultural concerns are not included in these “non trade concerns” or legitimate 
objectives**. 
It is for the most part in fear of a litigation before the WTO that the European Union has not taken measures to 
impose labelling or traceability of food from animal clones or their offspring (like milk or meat) to safeguard 
consumers' free choice yet. European consumers, as polls have shown time and time again, express «ethical 
reservations» on animal cloning and the introduction of food items derived from cloned animals into the food chain. 
These reservations relate to animal welfare, risks for animal biodiversity, the definition of living beings or moral and 
religious beliefs ; they hence expect mandatory information on the presence of such products in the food chain in 
 
 
§ Case 8/74 Dassonville 11 july 1972, rec.837. 
** J. Brodeur and alii, Pour une meilleure cohérence des règles commerciales internationales, Droits humains, développement durable et 
spécificité agricole et alimentaire, éd. Yvon Blais et Bruylant, 2010 ; C. Del Cont, Conseil National de l’alimentation, Nouveaux facteurs 
légitimes de régulation du commerce international des denrées alimentaires Conseil national de l’Alimentation Avis n°59- 2009. 
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order to make choices which are consistent with their social, cultural and religious preferences†† (C. Del Cont et M. 
Friant-Perrot, 2011). In the absence of health risks (to this day, expert assessments have ruled out risks for human 
health), it is very likely for mandatory information based on ethical of cultural concerns to be opposed to 
international trade law and free trade rules. Current trade law, european and international, is hardly compatible with 
a right to know in order to make better choices, which would be materialised by mandatory labelling regarding a 
food item's specific qualities. Cultural, social and ethical aspects are in this way dismissed, neutralized, by trade law 
and the principle of free movement of goods. 
The insufficiency of the european policy on quality schemes for agricultural products and foodstuffs (Reg EU 
1151/2012) goes along with the absence of mandatory labelling. Signs of quality are aimed at providing clear 
information on products with specific characteristics linked to geographical origin, thereby enabling consumers to 
make more informed purchasing choices. These markers are voluntary (PDO, IGP, STG and Organic) and do not 
fully fulfill consumers' expectations. They solely show some specific qualities, but do not include ethical aspects 
and civic concerns. 
Economic agents have developed voluntary labelling tools in reaction to these concerns and to develop new 
market parts: private labels. These labels focus on very different issues like the use of traditional know-hows, fair 
trade, the absence of GMOs, socially responsible conditions of production (employment of disabled workers, 
partnerships with local producers), respect of animal welfare or carbon footprint‡‡.  
These labels fulfill some customers' expectations and participate in the level of information needed for an 
effective right to choose. However, the incompleteness of each label, as well as their multiplicity and their diversity 
harms the readability and understandability of the information. These labels are not developed in a coherent manner 
and leave little room for a global and systemic approach of food; they are mainly tools for creating new lucrative 
markets. 
Besides, the use of labels generates costs and organizational transformations in the food chain, especially for 
producers. The development of these labels can thus have negative and pernicious effects. First, part of the costs of 
"labellisation" is born by consumers ; there is a great risk that ethical products will be de facto reserved to educated 
and wealthy consumers. The development of information (through private labels) would thus reinforce inequalities 
regarding access to an adequate diet, because the choice of an ethical and sustainable diet still depends on 
consumers' economic capacities and/or cultural privilege and considerations. Moreover, reinforcing access to 
information can paradoxically lead to weaken the producers. For them, accessing private labels often leads to greater 
integration with the economic actors downstream in the supply food chain, which can result in a loss of 
independence and negotiation power as well as a loss of income. In this way, taking consumers' ethical concerns 
into account could inter into conflict with other civic expectations, like for instance producers' fair income and and 
fair allocation of the value along the supply food chain.   
3. Right to choose and antitrust food law (European competition law and CMO regulation) 
The transition from a society confronted to scarcity to an abundance society led to the worsening of producers' 
conditions of existence and power within the food chain : decrease in the number of farms, intensification and 
standardization of production and a loss of independence and bargaining power towards the upstream and moreover 
the downstream of the food chain. In the last few decades, the most striking phenomenon has been the steady 
decrease in producers' income. A number of reports from European institutions highlighted that guaranteeing a 
proper income for producers is currently the hardest CAP objective to meet (European parliament, Comagri 2009). 
The main reason for this, especially for medium and small farmers, is the structural imbalance that permeates the 
food supply chain. The asymmetry of bargaining power between agricultural producers and the rest of the supply 
chain has kept producer margins in the agricultural sector under strong pressure : towards their buyers highly 
concentrated, industry and distribution, farmers are in position of price takers. The producers' offer is fragmented 
 
 
†† Del Cont, Friant-Perrot, La qualité des produits agroalimentaires: aspects de droit français , Rivista di diritto alimentare, 3/2009.  
‡‡ Del Cont, Friant-Perrot, Clonage animal : Quel cadre normatif pour la viande clonée : enjeux sociaux, éthiques et juridiques, in ouvrage 
collectif, Droit sciences et techniques quelles responsabilités ? LGDJ Septembre 2011. 
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and they have few possibilities to strengthen their bargaining power. Producers and producers' associations cannot 
enter joint negotiations nor charge identical prices ; such practices are prohibited by European and national 
competition law and considered as illegal undertakings. Indeed, since reg. EU 26/62 (now reg EU 1184/2006), 
competition law is applicable in principle to the production and commercialization of agricultural products. This 
regulation as well as the CMO regulations (reg.EU 1234/2007 and now reg. 1308/2013 spec. article 209) accepts 
very few exception in favour of producers and their associations (professional organisations and associations of 
professional organisations). Article 101(1) TFEU shall not apply to agreements, decisions and concerted practices of 
farmers, farmers' associations, or associations of such associations, or producer organisations which concern the 
production or sale of agricultural products or the use of joint facilities for the storage, treatment or processing of 
agricultural products. However, this exception does not allow producers to efficiently concentrate their offer in order 
to counterbalance the negotiation power of economic agents acting downstream in the food chain. Firstly, 
competition authorities (the Commission and the Court of Justice) have always made a very rigourous and restrictive 
application of it : they particularly require that these agreements exhaustively implement all CAP objectives (Cases 
C-399/93 Oude Luttikhuis 23 ; T-70/92 and T-71/92 Florimex and VGB v Commission 152). Secondly, and 
importantly, this exception «shall not apply to agreements, decisions and concerted practices which entail an 
obligation to charge an identical price ». The new legal competition framework applicable to agriculture bans price 
agreements and joint negotiations (except for a limited part of the production of olive oil, arable crops, beef and veal 
under articles 169 to 171 CMO reg. and subject to the Commission's interpretation§§). The per se prohibition of price 
agreements and joint negotiations makes it impossible to both counterbalance powerful downstream interests in the 
sector and ensure a fair income for producers. Combined reading of texts and of decisions shows that the CAP 
objectives do not override the competition policy contrary to what was stated in the Maizena case(Case 139/79 -29 
october 1979).  
The negative effects of this application of competition law to the production and commercialisation of 
agricultural products are many: loss of income for producers, decrease in the number of farms, standardisation of 
production and correlated decrease in plant and animal biodiversity, loss of traditional knowledge and modes of 
production, altered rural development...  
The transformations of agriculture and the standardisation in the food supply caused by this imbalance greatly 
limit diet choices and upset certain social expectations that consumers have. Even if the right to food security is 
secured, the situation is different regarding the right to choose an adequate food. The primacy of the antitrust policy 
on the CAP objectives weakens the realization of right to food and in particular the right to adequate food, the right 
to choose.  
In order to achieve the realization of the right to food in all its complexity and dimensions, these two main 
European policies, the CAP and the antitrust policy, should be better articulated in accordance with the objectives of 
article 39 TFEU. The application of competition rules should not jeopardise the realization of CAP's objectives and 
the right to a fair income for producers. Indeed, article 42 of the Treaty states that « the provisions of the Chapter 
relating to rules on competition shall apply to production of and trade in agricultural products… account being taken 
of the objectives set out in Article 39 ».  Thus, the competition provisions should be read and applied in the light of 
all the objectives of Article 39.  
The reinforcement of the right to adequate food, particularly in its relation to the right to choose, also requires 
more concentration of the offer in order to strengthen producers' bargaining power and to optimise their production 
and marketing decisions. To rebalance the food supply chain, the EU parliament and Commission suggest to 
improve the contractual relations and the transparency along the food chain. This entails the obligation to use written 
contracts including information about the price, the quality of products, duration of the contract…According to 
article 168 of the new CMO reg., such contracts are not mandatory except for some specific products like milk.  
This measure is important but not sufficient to improve the position of medium and small producers and their 
 
 
§§ The European commission is actually preparing the guidelines on the application of specific antitrust rules to the agricultural sector and the 
draft of the guidelines focused on the olive oil, arable crops and beef and veal sectors, gives restrictive interpretation of the exceptions related to 
price fixing agreements aimed to strengthen bargaining power. 
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associations and to ensure fair prices and commercial conditions. To meet these objectives, it is crucial to end the 
per se prohibition to charge common prices, prohibition which was kept in the new regulation CMO article 209. It is 
interesting to highlight that in the US antitrust law, the Capper Volstead Act has been allowing price agreements and 
joints negotiations to the farmers and farmers ‘associations since 1922. Studies, like the American antitrust 
association's report, show that price fixing provisions allow for a better allocation of resources and value within 
actors in the food chain ; price fixing provisions did not bring about an increase in final prices for consumers. Quite 
the opposite, a better allocation of resources would reinforce the economic accessibility of food products for the 
final consumers (Antitrust and trade regulation report, 2009, European Parliament report 2009 ).  
The opportunity to practice joint negotiations and price fixing agreements is a key tool in the concentration of 
supply. It enhances the efficiency of the cooperation between farmers and their associations. It is at once a means to 
secure fair prices, to upkeep diversity and plurality within producers and in fine to fulfill citizens' civic and ethical 
expectations.  
4. Conclusion  
Current business and trade law takes social and ethical European consumers' concerns in a fragmented and 
incomplete way. In the legal framework, food is not a « total social fact » ; food is first of all considered as a good, a 
commodity, on the market. Strengthening and improving the right to adequate food for all entails more coherence 
between trade law and the specificity of food recognized by the human rights act and the european treaty. 
From right to food to an effective right to choose one’s  diet in accordance with one’s social and ethical 
preferences, there is still a long way to go. 
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